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from joining them. In effect the creditor must still rely upon the equitable 
liability of the personal representative of the deceased joint debtor. 



Codb Pleading — Amendment — Forms op Action. — There is a substan- 
tial uniformity among the statutes allowing amendments in those states which 
have adopted the "Code" procedure, the general limitation upon the power of 
the courts in this regard being that the "claim or defense" shall not be sub- 
stantially changed. No provision of the Codes has given rise to more assign- 
ments of error than these statutes. It has been held very generally that 
under the statute any amendment may be permitted which does not introduce 
a new and distinct cause of action. Williams v. Williams (1902) , 115 la. 
520, 88 N. W. 1057; Anderson v. Groesbeck (1899), 26 Colo. 3, 55 Pac. 1086; 
Louisville, etc., R. R. Co. v. Beauchamp (1900), — Ky. — , 55 S. W. 716; 
Chance v. Jennings (1901), 159 Mo. 544, 61 S. W 177. In the case of Ellis v. 
Flaherty (1902), — Kan. — , 70 Pac. 586, the court declared in so many 
words that the term "claim," as used in the statute, was synonymous with 
"cause of action." 

Wisconsin, however, at an early date, gave the statute a more restricted 
interpretation, and applied a test which was hardly in accord with the spirit 
of the code, if indeed it did not depart from the letter. In Gates v. Paul 
(1903), — Wis. — , 94 N. W. 55, the court has given the question a very 
thorough re-examination, citing many cases and quoting the hostile com- 
ments of text- writers, but decided not to abandon, at this time, a rule which 
has obtained a firm foothold in the jurisprudence of the state. The rule as 
thus recently reaffirmed is that the term "claim" should be construed as 
meaning "form of action" instead of "cause of action." The Code has con- 
fessedly abolished forms of action, and has substituted in their place a single 
"civil action," applicable alike to cases at law and in equity. How, then, 
the "form" of the action can still be looked to as indicative of the right to 
amend, is difficult to understand. As Mr. Pomeroy has said, in his Code 
Remedies, ? 108, "It is simply an abuse of language to say that the ancient 
forms of action have been abolished, and that any of the rules which were 
based upon the existence of these forms, and had no relevancy except in con- 
nection therewith, are retained." 

The court reviews the New York cases on the subject, acknowledges that 
most of the states having similar provisions give them a much broader scope 
than its own decisions approve, and says: "It may be that it was a mistake 
to hold, as this court did, very early after the Code was adopted here, that a 
change in the form of the action is a substantial change in the claim within 
the meaning of the statute. Carmichael v. Argard, 52 Wis. 607. Certainly, 
that is out of harmony with New York, the home of our Code, as we have 
seen. But it is too late to change the practice now." In a subsequent case, 
Klipstein v. Raschein (1903), — Wis. — , 94 N. W. 63, decided at the same 
term, the rule was restated and followed. This anomaly in Code procedure 
seems, therefore, to have become permanently established in Wisconsin. 



Conflict of Laws — Public Policy— Agreement to Stifle Prosecu- 
tion.— The case of Kaufman v. Gerson [1903], 2 K. B. 114, decided last May, 
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strengthens a peculiar exception to a doctrine of great importance in private 
international law. The facts were these: The defendant's husband fraudu- 
lently misappropriated certain moneys of the plaintiff. This was a crime in 
France, where the act was committed. Defendant promised to pay out of her 
own funds if plaintiff would not prosecute. The parties were domiciled in 
France, and intended the agreement to be performed there. The 
question to be determined was, "whether the courts of this 
country ought to enforce a contract made, and intended to be 
performed in, a foreign country, the contract being valid and enforce- 
able according to those laws, but such that, the courts of this country 
would refuse to enforce it on grounds of public policy \ or of undue influence." 
The court held that since the contract was to be wholly performed in France, 
and had been intended so to be by parties domiciled there, the contract not 
being of such a criminal or wicked nature that it ought not to be permitted 
according to the law of civilized countries, would be enforced in England. 

The general rule is stated by Bar to be this : " * * * The lex fori will 
take effect so as to prevent a court from sanctioning a claim which must by 
the lex fori, be looked upon as inadmissible, as one that is contra bonos mores . 
If any'such claim were recognized, there would be a direct realization of a claim 
which the judge's own system of law says should be rejected." Private 
International Law (2d ed.) § 248. This general statement, approved by 
many writers and decisions, has a wider application in England and in the 
United States, for to the moral considerations mentioned by Bar, are added 
considerations of public policy. Bank of Augusta v. Earle, 13 Pet. 519, 589. 
This doctrine has been so generally and so vaguely expressed, however, that 
"in many particular cases it is really left to judicial tact to draw the line 
between the foreign laws which may, and those which may not be applied." 
Guthrie's Savigny, Private International Law, (2d ed.) p. 81. 

In England exceptions to the general principle have been growing. The 
rule appears to be that where a transaction takes place in a foreign country 
which recognizes the right or the status, and where no active operation takes 
place in England, such right or status will be recognized there ; Nelson, 
Private International Law, p. 65; Foote, Private International 
Jurisprudence, pp. '370-374; Santos v. Illidge, (1859), 6 C. B. 
(N. S.) 841, 8 C. B. (N. S.) 861; unless the right or status be of a crim- 
inal, wicked, or immoral nature. See principal case and In re Missouri 
Steamship Co. (1888), 42 Ch. D. 321. As the law stands now, it is probably 
correct to state that in England public policy will deny enforcement of 
foreign claims only when the transactions from which such claims arise are a 
"Scandal on society, or a breach of national morals and decency, or the com- 
mission of any crime. " Fentonv. Livingstone, 18 Session Cases (18 D.) 
865, 896. 

In the United States, the rule that foreign claims will not be upheld or 
enforced when they are against the public policy of the particular jurisdiction, 
is more strictly interpreted, While decisions giving effect to foreign claims 
which arise out of transactions contrary to the policy of the local jurisdiction 
are not lacking, Edwards Brokerage Co. v. Stevenson, 160 Mo. 516, 61 S. 
W. 617, the weight of authority is undoubtediy otherwise. 54 Central Law 
Journal, 226 . Soinacase very similar to the principal case , where it was con - 
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tended that certain contracts for compounding crimes were sanctioned and 
authorized by a federal statute, the Supreme Court of Wisconsin refused to 
recognize the claim. Wight v. Rinds kopf, 43 Wis. 344. 

The distinctions made in the English decisions do not seem to rest on a firm 
natural basis, and the trend of the cases tends to infuse greater uncertainty into 
this interesting branch of private international law than already exists. The 
American courts are more positive and certain. One advantage of the Eng- 
lish rule would lie in the fact that it removes limitations and widens the scope 
of comity between independent jurisdictions. 



RECENT IMPORTANT DECISIONS 



Acknowledgment — Who MayTakb— Stockholder. — An acknowledg- 
ment of a mortgage given to a loan company was taken by the president, who 
was the chief executive officer and a stockholder in the company and who con- 
ducted the negotiations leading up to the loan. Held, that the acknowledg- 
ment was valid. Keene Guaranty Savings Bank v. Lawrence (1903) , — Wash. 
— ; 73 Pac. 680. 

On the question of a stockholder's competency to take an ackowledgment 
of a deed or mortgage given to the corporation see Gilbert v. Garber (1903 J, 
— Neb. — , 95 N. W. 1030, and Read v. Toledo Loan Co. (1903), — Ohio—, 
67 N. E. Rep. 729, which are commented on in II Mich. Law Rev., p. 138. 

Agency — Notice to Agent — Liability of Principal.— The plaintiff, a 
surety on the bond of C, the local agent of an elevator company, wrote to M, 
the general manager of the elevator' company, in regard to the gambling hab- 
its of C and asked M to have C execute a counter bond, with sureties, to the 
plaintiff. M did as he was directed and sent the bond to the plaintiff. C 
embezzled the funds of the elevator company and the plaintiff paid the amount 
of his liability on the bond of C. In an action against the sureties on the 
counter bond the court instructed the jury that in procuring the counter bond 
M was plaintiff's agent, and, if M knew at the time of the execution of the 
bond of the embezzlement of C, such knowledge was imputable to the plain- 
tiff; and that if M failed to disclose to the defendants the embezzlement of C, 
the defendants, as a matter of law, were not liable. Held, error. Aetna 
Indemnity Co. v. Schroeder et al. (1903),— N. D. —.95 Northwestern 436. 

The court gives asreasons for the holding: (1) M's interest in the trans- 
action was antagonistic to the interest of the plaintiff In such cases the 
law does not presume disclosure by the agent to the principal. Mkchem 
on Agency, 2 723; Wickersham v. Chicago Zinc Co., 18 Kans. 481, 26 Am. 
Rep. 784; American Surety Co. v. Paully, 170 U. S. 133; (2) M was merely 
a nominal agent, performing ministerial duties for the plaintiff. To such 
agents the rule of constructive notice does not apply. Pomerov Eq. Jurisp. , 
vol. 2, 2 668; Anketel v. Converse, 17 Ohio St. ll,91Am. Dec. 115; Wylliev. 
Pollen, 3 DeGex, J. & S., 595; Hoppockv. Johnson, 14 Wis. 328. 

The doctrine that the knowledge of the agent concerning matters within 
the scope of his authority is imputable to the principal has undergone con- 
siderable development. The older rule, which formerly prevailed in England 
and has found some support in America, was based upon the theory of the 
legal identity of the principal and the agent, and was limited to knowledge or 



